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'UNITED STATES OF AMERICA,
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Civil. Action No.

S89-~00348 .
“Chief Judge Shagyl

v.
THE SELMER COMPANY, L.P.,
NORTH AMERICAN PHILIPS
CORPORATION, MACMILLAN, INC.,

Defendanﬁs.
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- CONSENT DECREE

WHEREAS, Plaintiff, on behalf of the Administrator of
the Environmental Prbﬁection Agency ("U.S. EPA"), brought this
civil action'pﬁrsuant to Sections 166(a) and 107 (a) of ﬁhe
Comprehenéivé Environhgntal Respohse, Compen;ation, and Liability
_ Aét of 1980 ("CERCLA"), as amended, 42 U.S.C. §8§ 96Q6(a) and |
9607 (a), fér ;édovery of costs incﬁrred by the U.S. EPA in
response to the release or threatened release of hazardoﬁs
substances from the Selmer Site in Elkhart, Indiéna, and for
injunctive relief to abate and remedy'the immineﬁt_and
substantial endanéerment to public health, welfare,/or the
-enQironment presentedlby the Selmer Site; |

WHEREAS, Defendants have filed;Answers to the Ccmplaint
denying any and all liability in connection with this action;

WHEREAS, Plaintiff and Defendants, having resolved that ﬁhé
settlement of this mattef is in the public interest, nave agreed

to the entry of this Consent Decree; o , D

b/
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wa THEREFORE, without adjudication of any issues of law or ,
fact, and~wiﬁhout admiesion of liability or wrongdoing on ‘the
_pert of the Defendents, and upon consent.of fhe parties hereto,
it is hereby ORDERED, ADJUDGED,.AND‘DECREED-as follows:
o I. JURISDICTION AND VENUE
1. This Court has jurisdiction over the parties and the
. subject matter raised by ﬁhe Complaint pursuant to 28 U.S.C;
§§ 1331, 1545; and 42 U.S.cC. §.96131 The Complaint stetes a
claim upon which the Court can grant relief against“Defendants
pursuant to Sections'106(a) and 107(a) of CERCLA, 42 U.S.C.
'§§ 9606(a) and 9607(a). Venue is proper in this district
pursuant to 28 ﬁ.s.cg §§ 1391(b) and 1391(c), and 42 U.S.C.
5 9613 (b) . |

II. PARTIES BOUND

2. Thls Consent Decree applles to and is binding upon the
undersigned partles and their agents, successors and assigns.
The under51gned representatlve of each party to this Consent
Decree certifies that he or she is fully authorized by the party
or parties whom shelor he represents to enter into the terms and
conditions of the Consent Decree and to execute and legaliy bind
that party to it.- befendants Shalicprovide.a copy of this
Consent Decree to the contractor(s) hired to éerform the work
reccirec by this Consent Decree and shell require the
'contractor(s) to provide written notice of the Decree to any

" subcontractor retained to perform'ahy part of the work.
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III. DEFINITIONS

3. Unless,otherwise expressly provided herein,  terms used
.in this Consent Decree which are defined in CﬁRCLA or in
_regulations promulgated under CERCLA shall have the meaning
a551gned to them in CERCLA or in such regulations. Whenever
terms listed below are used in this Consent Decree or in the
appendices attached hereto and'incorporated_hereunder, the
following'definitions shall apply{ | |

"CERCLA" shall mean the Comprehensive Environmental
Response, Compensation,-and Liability Act of-1980, as amended,‘
42 U.S.C. §§79601 et seq. | |

"Conserit Decree" shall mean this Decree and all appendices
attached hereto. "In the event of conflict between this Decree
and any appendix, this Decree shall control.

"Day" shall mean a calendar day unless expressly stated to
be'a working day. "Working day" shall mean a day other than a
Saturday, Snnday,_or Federal holiday.. In,computing any period of
time under thianonsent Decree, where the last day would fall on.
a Saturday, Sunday; or Federal holiday, the.periodkShall'run
until the close of business of the'next working;day. |

"Defendants” shall mean The Selmer Company,lL.P., North
Américan Philips Corporation, and Macmillan, Inc.

"EPA"Ishall mean the'United_States Environmental Protection
Agency and'any successor departments:or agencies of the United.

States._
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"Future Réspépse Costs" shall mean all costs, including, but
not limitgd to, direct and indirect costé, that the United States
incurs after the effeétive date of this Consent Decree in
reviewing'or developing plans, reports and other items pursuant
to this Consent Decree, verifying the Work,.of otherwise
implementing,_overseeing; or enforcing this Consent Decree,
including, but not limited to, payroll costs;'contfactor costs,
travel costs, laboratofy costs,_the costs incurréd pursuant to
Sections VII-(including, but not limiteﬁ.to, attorneys fees énd
the amount of just compensation), XI; and Paragraph 64 of Section
XVII. o
| "National Contingency Plan" or "NCP" sﬁali mean the National
0il and Hazardous Substances Pollution Contingency Plan
promulgated pursuant to Sectién 105 of CERCLA, 42 U.S.C. § 9665,
codified at 40 C.F.R. Part/3001 including, but not limiied to,
any amendments thereto. | |
"On-Scene Coordinator" or ﬁbSC" shall mean the person
designated by U.S. EPA‘tb coordinate, mdnitor or direct résponse
activities at the Site pursuant to 40 CFR 300.
"Paragraph" shall mean a portion_of-this Consent Decree
'identified by an arabic nUmerai or an upper case letter.
,"Parties" shall meah ﬁhe Unitéd State;'and the Defendants.
"Past Response Costs" shail mean all costs, including, but
not limited to, direct and indirect_costs and interest, that the
United States incurred and. paid with regard to the Site pridf to

the effective date of this Consent Decreeﬁ
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"Plaintiff" shall mean the United Statet.
"RcRA"lghall'mean.the Solid Waste Disposal Act, as amended,

42 U.S.C. §§ 6901 et seg. (also kﬁown as the Resource

Conservation and Recovery Act).

"Sectlon" shall mean a portion of thls Consent Decree
1dent1f1ed by a roman numeral.

"Selmer fac111ty" shall mean the property located at 500
Induétrial.Parkway, Elkhart, Indiana,'as defined in the.Work
Plan, attached hereto. |

"Site" shall mean 1) the Selmer facility and 2) contiguous
property where hazardous substances have come to be located as
'thé result of haZérdous substance disposai at the Selmer
facility. o

nState" shall mean the State of.Ihdiana.

"Supervising COntractor".shall mean the principal-contractor
retained by the Settling Defendants to supervise and direct the
implementation of the Work under this Consent Decree.

"United States" shall mean the'United States'of America.

"Jaste Material"'shall mean (1) any."hézafdous substance"
_uhder Section 101(14) of CERCLA; 42 U;S;C..§ 9601(14):; (2) any
pollutant or contaminant under Section 101(33), 42 U.S.C.

§ 9601(33); (3) any "SOlld waste" under Sectlon 1004(27) of ‘RCRA,

42 U.S.C. § 6903(27) '

"Work" shall mean the implementation of the activities .
.described'ih the Work Plan, this Decree, and any other plans or

“schedules submitted and approved by U.S. EPA pursuant'to this -
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Decree or the Work Plan, including providing municipal water to
residences along Outer Drive, Elkhart,.Indiaha.

"Work Plan" shall_mean the-plah, ;et forth as Appendix 1 to
this Decree, fofxconductihg an inVéstigation of the Site and for
.evaluating remedial aétion at the éite.

| Iv. GENE#AL PROVISIONS-

4. The objective$ of the Parties in entering into this
Consent Decree ére to: 1) protect_pubiic health or welfare or
the environment by the Defendants underfakihg an investigation to
determine the nature and extent of contamination by.Waste
Materiais'at the_sélmer Site and evaluating éltérnatives.for any
appropriate remedial action at the Site; 2) reimburse response'
costs of the Plaintiff; and 3)_prbvide municipal wéter to |
residences along Outef Dri&e, Elkha;t, Indiana.

5. Commitment by Defendants |

a. Defendants shall finance and perform the Work in
accordance with.this Consent Decree, tﬁe Work Plan, and_all
plans, standards, specifications, and schedules set forth in orv
developed and approved by EPA pursuant to this Consent Decree.
Defendants shall also reimburse the Uhited States for Past
’.RespbnseJCQSts and Future Response Costs as provided in this
Consent Decree.

b. The 6biigations of Defendants to finance and perform the
Work and td_pay amounts éwed the United étates undef this Consent
Decree are joint and several. In the event of the insolvency or

-other.faildfe of any one or more Defendants to implement the
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requirements of this Consent Decree, the remalnlng Defendants
shall complete all such requirements.

6. Compliance with Agplicable Laws, Permits and'Approvals

All activities undertaken by Defendants pufsuant to this
Consent Decree shall be performed in accordance with the
requirements of allnapplicable.federalland\state iaws and
redulations. .Defendants must also comply with_all applicable or
relevant and appropriate requirements of all Federal and state
environmental laws as set forth in the Work' Plan. The activities
conducted‘pursuant_to this'Consent ﬁecree, if approved by'EPA;
shall be deemed to be cohsistent with the NCP. In the event of a
conflict ih the application of federal, state, or local laws,
ordinances ahd reguiations, Defendants shall comply with the
‘more/most stringent such law, ordinance or.fegulation, uhleSS-
provided otherwise in writing by the U.S. EPA. Defendants shall
be responsible for timely obtaining all state er local_perﬁits
'.which are necessary-for the performance_of any Work hereunder.

V. PERFORMANCE OF THE WORK BY DEFENDANTS_'

I

A. Site Investigation
7. Appendix 1 of this Consent Decree provides a Work Plan
for conductlng an 1nvest1gatlon a) to determine the 1dent1ty,
{
amounts and locatlon of hazardous substances, pollutants or
contamlnants in the environment at the Selmer Site, and b) to
evaluate alternatives for_any approprlate_remedlal action tq

prevent, mitigate or otherwise remedy any release or threatened

release of any hazardous  substances, pollutants or contaminants
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into the environment at the Site. Appendix 1 ié incorporated and
made an enforceable part of.this Decree. l. ,

8.'_Deféndants shall implemeht all Wofk detailed in the Work
Plan,_in accordance with' the Nafional cOntingency Plan,
applicable_RI-and FS guidance and the reqﬁirements of the Cdnsent .
Decree, inciuainglthé standérds,'specificatiéns and schedule | |
‘contained in the Work Plan.
B. 'Residentiai Water thnection

9. Defendants shall_arraﬁg?:for, pay‘fof, and be
responsible'for, within six monthé after entry of this Consent
'.Decree, provision of minicipal water fo residences with drinking
water wells'along outer Drive, fromsniddlébury Street to Toledo
“Road in Elkhart, Indiana, including:_ |

a. Submittal bf'an engineering plan_deve;éped in accordance
with state and local building-éodes and‘permitting requirements,
detailing the broposed installation of water mains aiong Outer
Drive? bgtween Middlebury Street to the North and Toledo Road to
the Séuth!‘Elkhart, Indiﬁna, to Elkhart Water Department.for- '
épproval. Ohge approved by the_Elkhéft'Water Departmenﬁ,
Defendants shall provide for instaliétion of water_maiﬁsfpufspant
"to the approved plan. |
o b. Instéilatioh of the sérvice connections (or "taps"), in
compliance with all state and local buildinglcodes, pérmit
requirements and any other City of Elkhart materialé or

performance specifications, from the water mains to the

residential property lines;
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c. installatioq of water lihes.from the property lines at
Outer Drive to the residenceé, cqnngcting the residences to said
water(iines. This instailation shall be performed by a licensed
plumber. . '

d. restoration of public and privaté propértyﬁwhiéh is
damaged'br disturbed by this work, including landscaping_and.
replacement of asphalt, curbs, gutters:and sidewalks.

C. Selection of Supervising Contractor

10.a. All aspects of the site iﬁvestigation to be performed
by Defendants pursuant to the Work Plan'apd_this Consent Decree
xshall,be under the direction and superviéion of a Supervising
Contractor, WW Engineering and Science, which Defendants selected
and U.S. EPA has authorized to prﬁceed. -All -aspects of the
Residential Water Connection to be pe:formed by Defendants
pursuant to ﬁhis Consent Decree shall be under the_direction and
supervision of a Supervising Contfactor, the selection of which
shall be subject to disapproval by EPA. Within 10 days after the
lodging of this Consent Decree, Defendants shall notify EPA in
writing of the naﬁe, title,'and qualificatibns of any contractor
proposed to be the Supervising cOntracﬁor for the Residential
" Water Conhection.' EPA will issue a notice of disapproval or an
authorization to proceed. If'at'any time thereafter, Defendants
pfopose to change a Supervisiﬁg Contradtbr, Defendants shall.give
such notice to EPA and must obtain an authorization to proceed
from EPA before-the new Supervising Contractor performs, directs,

or supervises any Work under this Consent Decree.
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b. If EPA disapproves a_proposed Supervising Contractor,
EPA willlnotify-Defendants in Qrfting. Defendants shall submit
to EPA a list of contractors, including the qualifications of
each contractor,'thatlwould be“acceptable to them within 36 days
of receipt of EPA’s disapproval of the contractor-previously
proposed. EPA will prov1de written notice of the names of any
contractor(s) that 1t disapproves and an authorization to proceed
with respect to any of the other contractors, .Defendants may
.select_any contractor'from that list that is not disapproved and
shall notify EPA.-of the name' of the_contractor.selected within 21
days of EPA's autﬁorization to.proceed. |

.c. If EPA fails to provide written notice of-its
authorization to proceed or disapproval.as provided in this.
‘Paragraph and this failure ‘prevents the Defendants from meeting
one or more deadlines in a plan approved by the EPA pursuant to-
this Consent Decree, Defendants may seek relief under the
provisions of Section XIV (Force'Majeurei hereof.

VI. | QUALlTY ASSURANCE, SAMPLING, and. DATA ANALYSIS

11. Defendants shall use quality assurance, qnality

control, and chain of custody'procedures for all samples in f
— accordance“with EPA’s "Interim Guidelines and_Specifications For
Preparing Quality AsSurance.Project Plans," December 1980, (QAMS~-
005/80) ; "Data Quality Objective Guidancefﬂ (EPA/540/G87/003 and
004),; "EPA NEIC Policiés and Procednres Manual," May 1978,
revised November 1984, (EPA 336/9-78;0014R); and subsequent

amendments to such guidelines ﬁpon notification by EPA to
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Defendants of such amendment. .Amended guidelines.snall applyl
only to procedures conducted after such notification. If
relevant to the proceeding;'the Parties egree tnat validated
sampling data generated in:accqrdance,with tne Work Plan and
.reviewed and abproved by EPA shall be admissible as evidence,
without objection, in any proceeding‘under this_Decree.-,l
Defendants shall ensure that EPA personnel and its authorized
representatives are allowed access at reasonable times to all
labotatofieé.utiliéed by Defendants.in.inplementing thi; Consent
Decree. - In eddition; Defendants shall ensure that snch
laboratofieS‘shel;janalyze all sampies.submitted'by EPA pﬁrsuant
to the Work Plan for quality assuranceimonitoring. Defendents
‘ehall ensu:e‘that the laboratories they utilize fpr_the enalysis
of Samples teken pursuant to this Decree ﬁerfcrm all'anaiysee
according to accepted EPA methods. Accepted EPA methods ccnsist
of those methods which are'documented'in.the "Contract Lab
Program Statement of_Work for-Organic Analysis," dated February
’.1985,_end any amendments.made thereto during the course of the
implementation of this Decree. Defendants shali ensure that ail-
laboratories they use for.analysis of semples'taken pursuant to
"this ConsentlDecree participate_in an EPA or EPA—equivalent_QA/QC '
program. \
| 12. Upon request, the Defendants shall allow split or
" duplicate eamples to.be teken by EPA or their authorized
representatites. Defendants snall notify EPA not less than 28

days in advance of any sample coilection activity unless shcfter'
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ﬁotiée is agreed to by EPA. 1In addition, EPA shall have thel
right to take any additional samples that EPA deems necessary.
'ﬁpbn request, EPA shall allow the Defendants to take split or
duplicate samples of any samples iﬁ takes as part of the
Plaintiff’s over;ight'of the Defendants’ implementation:of thg .
Work;' _ | \

13. Defendants shall éubmit to EPA two (2) copies of thé
results of ali sampling and/qr tests or other.déta obtained or
generated by or on behalf of Defendants with respect to the Site
land/or the implementation of this Consent Decree unless EPA
agrees otherwise. _

14. Notwithstanding any provision of thié Consent Decree,
the Unitéd States hereby retains all of its information gathering
and iﬂspeétién authorities and rights, including enforcement
actions related thereto; under CERCLA, RCRA and any other
applicable statutes or réQulations. |

VII. ACCESS

15. Commenéing upon thé_date of lodging of this Consent
Decree, the Defendants agree to provide the United States and its
' representatives, including EPA and its contractors, access at all
’ reasénabie times to the Site and any other prbpertylto which
access is_required for the implementatibn'of this Consent Deéree,
to the extent access to the proberty is controlled by.Defendants,
for the'purposes of conductiqg any activity relatedlto\this
Consent Decfee including, but not limited to:

a. Monitoring the Work;
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b. .Verifying ahy data or information submitted to the
United States; |

c. Conduétiné investigations relating to contamination
at or near the Sitej |

d.. Obtaining samples;

e; Assessing the need for, plénning, or implementing
additional response actions at 6: near the Site;

f. ' Inspecting and copying records, éperating logs,
contracts,' or other documénts‘ﬁainfained or generated by;
Defendants or their agents, consistent with Section XX; and

g. _AsSessiﬁg Defendants’ compliance with ﬁhis Consenﬁ
Decree. |

16. To the extent that theisite of any other_property to
which access is required'for the impleméntatidn of this Consent
Decree is owned or controlled by persons other than Defendants,
Deféndantslshall'use best gfforts to secure from sﬁch persons
access for Dgfendaﬁts, aé well as for thé United States and_the
State and their representatives, . including, but not limited to,
Itheir contractors, as necessary to effectuate ﬁhis Consent
Decree. For purposes of this. Paragraph "best efférts".includes
" the payment of reasonable sumé of mohey in consideration of
access. If any access :équired to qomplete the Work is not
- obtained within 45 déys of the date of lodging of this Consent
Decree, or within 45 days of tﬁe date EPA notifies the Defendants
in writing that additional access beyond that previdusly secured

is necessary, Defendants shall promptly notify the United States,
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- and shall include in that notification a summary of the steps
befendants have taken to'attempt to'obtain access. The United
- States may, as it deems appropriate, a551st Defendants in
obtaining access. Defendants shall reimburse the United States
in accordance with the procedures in. Section XIT (Reimbursement
of Response'Costs), for all costs incurred by the'United States
-in_obtaining access. |

17. -NotWithstanding'any provision of this Consent Decree,
the United States retains all of its access authorities and
rights, including enforcement authorities related thereto,_under
CERéLA,-RCRA and‘any other applicable_statute or_regulations.

| - VIII. REPbRTING REQUIREMENTS

18. ' In addition to any other requirement of this consent_
Decree, Defendants>Shall'submit to_EPA.two (2) copies_ofiwritten
monthly progress'reports that:.(a)ldescribe'the actions.which
have been taken toward achieving compliance with this Consent
‘Decree during the previous month; (b) include a summary of all
results of sampling and tests and all other data received or
generated by Defendants or their contractors or agents in the
previous month; (c) identify all.nork plans, plans and other
'deliverables required by this Consent Decree to be completed and
submitted during the previous month, (d) include information
'regarding percentage of completion, unresolved delays encountered
or anticipated that may affect the future-schedule-for
implementation of'the.Work, and a'description of-efforts made to

mitigate those delays or anticipated'delays; and (e) include any
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modifications to.the work plans or other schedules that
Defendants have proposed to EPA or that have been approved by
EPA. Defendants Shall submit these progfess reports to EPA and
the State by the tenth day of every month fqllowing'the_lodging
of this Consent Decree until EPA nofifies the Defendaﬁté pursuant
to Section XXIX (Terminetion and Satisfacti;n). If requested by’
' EPA, Defendants shall also pro&ide briefings for EPA_to discuss
the progress of tﬁe Work. | |

19. The Defendants shall notify EPA ef anygchange in the
scheduie deecribed in‘the monthly. progress feport for the
perfdrmance'of any activity, including, but not limiﬁed fo, data
collection.and impleﬁentation'of Qork plans,_no later than seven
days prior to the performance of the activity. |

20. Upon the occurrence of any event during berformande of.
the Work that Defendants.are reqﬁi;ed to feﬁort.pursuant te
Seetion 103 of CERCIA or Section 304 of the Emergency Planning
and.Community Righf-to-know Act fEPCRA), Defeneaﬁts shall within
24 houre of the onset of such event orai;y notify the EPA.Project'
Coerdinatqr or the Alternate EPA Project Coordinator (in the
event of the unavailability of the E?A Project Coordinator), or,
—in'the-e§ent_tha£ neither the EPA Project Coordinator or
.Alﬁerhate EPA Pfoject Coordinator is available, the Emergency'.
Response Section, Region V, United States Environmental
Protection Agency. These reporting requirements are inladdition
| to the reporting requifed by CERCLA Section 103 or EfCRA Section

304.



21. Within twenty (20) days.of_the onset of such an event,
Defendants shall furnish to Plaintiffs a written report, signed
by the Defendants’ Project Coordinator, setting forth the events
which occurred and the measures taken, and to be.taken, in |
response thereto. Within thirty (30)-days of the conclusion of
such an event, Defendantslshall submit a report setting forth all
actions taken in response thereto. | \

22. Defendants shall submit two (2) copies of all plans,
reports, and data req&ired by.the Work Pian, or any otner
approved plans to EPA in accordance with the schedules set forth
in such plans. Defendants shall 51multaneously submit two (2)
'coples of all such plans, reports and data to the State. )

23. All reports and other documents submltted by Defendants
to EPA (other than the monthly progress reports referred to
above) which purport to document Defendants’ compliance with the

.terms of this Consent Decree shall be signea by ‘an authorized

representative of the Defendants.

\

IX. SUBMISSIONS REQUIRING - AGENCY APPROVAL

24, After review of any plan, report or other:item which is
required to be submitted for approval pursuant.to'this Consent ~
becree, EPA shall: (a) approve, intwnole or in part,fthe
submission;.(b) approve the submission upon specified conditions:.
(c) modify the submission to cure the deflclenc1es,‘(d)
dlsapproye, in whole or in part, the submission, dlrectlng that
the Defendants modify the submission; or (e) any combination of

the above. '
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25. In the event of approval., approval upon conditions, or
modificétion by EPA, pursuant to Paragraph 24(a), (b), or (c),
Defendanﬁs shali proceed to take any action required'by'the plan,
report, or othe: item, as approﬁed or modified by EPA subjecﬁ
"only to their right fo invoke the Dispute ieéolution procedures
set forth in SectioanV (Disputé Resolution) with respect to the
modifications or conditions made by EPA. In the evenﬁ that EPAIV
modifies the submission to cure the deficiencies pursuant to
Paragraph'24(é) and the'submission has a material defect, EPA
retains its right to seek stipulated penalties, as provided in
Section XVI. |
| 26. a. Upoﬁ recéipt oflalnotice.of disapproval pursuant to
Paragraph'24fd), Defendanté-shall, withiﬁ fourteenf(i4) days'or'
éuch other time as specified by'EPA in\such'notiée, correct the
deficiencies and resubmit the plan; report, or other item for
approval. Any stipulated penalties applicable to the submission,
as provided inséection XVI, shall accrue during the l4-day period
of otherwise specified period but shall not be payable unless the
: resubmission‘is disapproved or ﬁodified due to a material defect
as provided in.Paragrabh 27. |

b. Notwithstanding the receipt of a notice of disapproval
-pursuant ﬁo Paragrapﬂ‘24(d), Defendants shall proceed, at the
directiohlof EPA,,fo take any action required by any non-

" deficient portion of the submission. Impiementatiqn of aﬁy non-

deficient portion of a submission shall not relieve Defendants of
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any liability fOr stipuiated penalties under Section XVI
(Stipuiated'PenaltieS). |

" 27. In the event that a resubmitted plan, report or other
item, or portiqn thereof, is disapproved by EPA, EPA may again
require the Defendants to correct the deficiencies,. in accordance
with the preéeding Paragraphs. . EPA also retéiné the right.to
amend or develop thélplan, report or other item.: Defendﬁnts
shall implement-any such plan, report, or item as amended’of
developed by EPA, subject only to theif right to invoke the
procedures set forth in Section XV (Disputq Reso1ution). |

28. 1If upon:resubmission, a plan, report, or item is
disépproved or,modifiéd'by ﬁPA due to é material defecﬁ,
Defendants shall be deemed to have failed to submit such plan,
report, or item timely and adequately unlesé the Défendants
invoke the dispute resolution procedures set forth in Section XV
(Dispute Resolution) and EPA’s action is ovérturned pursuant to
that Section. The provisions of Section kV (Dispute Resolutioﬁ)
and Section XVI (Stipulated Penalties) shall govern the
implementation of the Work and accrual and payment df any
stipulated penalties during Dispute Resolution. If EPA’Ss
aisapproﬁal or modification is ﬁpheld, étibulated penalties shall
accrue for such violation from the daté.on which the initial
submission was originally required, as ﬁrovided'in Section XVI. °
l29. All plans, reports, and oﬁher items required to be

submitted to EPA under this Consent Decree shall, upon. approval

'or modification by EPA, be enfo:ceable ﬁnder this Consent Decree.
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In the event 'EPA aporoves or modifies a portlon of a plan,
report, or other item requlred to be submitted to EPA under thls
Consent Decree, the approved or modified portion shall be
enforceable under this Consent Decree.
X. PROJECT CdORDINATORS

30. Withih_twenty (205 days of lodging this Consent_Deoree,
Defendants and EPA will notify each other, in writing, of the
name, address and telephone\number of their respective de51gnated
Project Coordlnators and Alternate Project Coordlnators.‘ If a
Project Coordinator or Alternate Project Coordinator‘initially
designated is.changeo, the identity of the successor will be
given to the other parties at least five (5) working days before
the changee_occur, unless impracticable, but in no event later.
than the actual day the-change is made. The Defendants' Project
-Coordinator shail be subject'to disapproval by EPA and shall have
the technlcal expertise sufficient to adequately oversee all
aspects of the Work The Defendants' Project Coordlnator shall
not be an attorney for any of the Defendants-in this matter. He
or she may assign other'representatives, including other
contractors, to serve as a Site representative for oversight of
performance of daily operatlons during remedial act1v1t1es.

31. Plaintiff may de51gnate other representatlves,
including, but not limited to, EPA employees, and federal
contractors and consultants, to observe and monitor the progrees'

of any activity undertaken pursuant to this Consent Decree.

EPA’s Project Coordinator and Alternate Project Coordinator shall
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have the authority lawfully vaated in a Remedial Project Manager
(RPM)'and an Oon-Scene Coordihator.(OSC) by the.National
c°ntingehcy Plan, 40 C,F.R.'Part 300. 1In addition,'ﬁPA's Project
Coordinator or Altérnate:Project Coordiﬁator ahall'have
autho#ity, consistent with the National Contingency Plan, to halt
any Work required by this éonsentIDecree and to take any
'neéessary'responSe action when s/he determines that conditions at
the Site'éonstituﬁe an émefgency situation or may preSént an
immediate threat to publiclhealth or welfare or the environment
due to release or thraatened release of Waste Material;
_ | XI. :EMERGENCY RESPONSE |

32. 1In the event of any action or occurrence during the
perfofﬁahce_of the Work which causes or threatens a release of -
Waste Material from the Site that constitutes an emergency -
situation or may present an immediate thfeat to public health or
welfare or the environment, Defendants shall, subjeét-tb
Paragraph 33, immediatély take all appropriate action to prevent,
abate, or.minimize such release or threat of release, and shall
immediately notify the EPA’s Projecf Coordinator, or, if'the_
Project Coordinator is unavailable, EPA’s Alternate Projéct
éaordinatorf If neither of these persons is available, the
Defendants shall notify the EPA Emergency Respanse Unit, Region
v. Dafendants shall take such actions ip consultation with EPA’a
Pfoject Coordinator or 'other available authorized EPA officer and
_iﬁ accofdance.with all,applicable provisions of the Health and

Safety Plans, the Contingency Plans, and any other applicable
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‘plans or documents developed pursuant to the Work Plan. In the
event that Defendénts fail to take appropriate-respdnse action és
required by this Sectlon, and EPA takes such action 1nstead
Defendants shall reimburse EPA all costs of the response actlon
not inconsistent with the NCP pursuant to Section XII
(Reimbﬁrsement‘of Responsé Costé). |
33. Nothing in the.preceding Paragraph or in this Consent
Decree shall be deemed to 1imit aﬂy-authority of the United
States to take, direct, or order all appropriate action or to
seek an order from the Court to protect humah health and the
environment or to preVent abate, féspénd'to, or minimize an
actual or threatened release of Waste Materlal on, at, or from
the Slter_' St |
XII._ REIMBURSEMENT OF RESPONSE COSTS
34. Within 60 days of the effectlve .date of this Consent
Decree,lDefendants shall |
a. 'Pay to the United States $445,000 plus interest on
that amount for the period April 26, 1991 to the date of payment,
at the rate establiéhed'puréuant to Section~107(a) of CERCLA,
42 U.S.C. § 9607(a),25y Electronic Funds Transfer ("EFP" or wire
atransfer) to the U.S. Department of Justicellockbox bank,
referepcing CERCLA Number 054Y, U.S.A.O. file number 8900905, and
DOJ Case Number”90-ll‘2-461. Payment shall be made in accordance
with instructions provided by the Plaintiff to. the Séttling

Defendants upoh execution of the Consent Decree. EFTs must be
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received at the U.S.;D.O.J.'lockbox bank by 11:00 A.M. (Eastern
Time) in order to be credited on ‘that day. |

35. Defendants,shall“feimburse the Uniﬁed Sﬁates for all
Future Response Costs not inconsistent with the National
Contingency Plah incurred by the United States. The United
States will send Defendants a bill requiring pa}ment that
includes an_itemized cost summary.én an annual basis. Defendants
Shal; maké all payments,within 30 days of Defendants’ receipt of
each bill requiring payment, egcept as otherwise-provided in
Paragraph 36. The Défendants shall make all pajments required by
:this Paragraph by a certified check or checks made payable to
"EPA Hazardous Substance Supeffﬁnd,“.and-referenciﬁg CERCLA
Number 654Y‘and DOJ Case Numbe:-90-11-2—461 in reimbursement of
Future Response Costs. The Defendants shall forward the
certified check(s) to U.S. EPA, Superfund Accounting, P.O. Box
70753, Chicago,, Ill. 60675, and shall send copieé of the check’
té the United States as specified in Section XXII (Notices and
Submissions) and Chief, Solid Waste.and Emergency Resppnsé
Branch, CS-3T,.dffice of Regional Counsel, U.S.'Environmental
‘Protection Ageﬁcy, 77 West Jackson Blvd., Chicago, Illinois
60604-3590. | |

36. Defendants may contest payment of any Future Respﬁnse
Costs ﬁnder Paragraph 35 if they dete:mine that the United“stateé
has made an accbunting error or if they allege‘that a cost item
that is included represents costs that,a£e inconsistent with the

NCP. Such objectioﬁ shall be made in writing within 30 days of
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receipt of the bill and musﬁ-bevsent to the United States
purSuént to Section XXII (Notices and SupmissionS). Any éﬁch
objection shall specifically identify-thé'contested Future
Response Costs and ﬁhe basis for objecfion. In the event of an
objection,vthe Defendants ShaII'Within the 30 day period pay ali '
uncbntested Future Responsé Costs to the United States in the |
manner described in Paragraph 35. ‘Simultanebusly, the Defendants
shall establish an interest bearing escrow account in a
-federallyfinéured bank and remit to that escrow accbunt funds
équiValent tp the amount of the contested Future Response Costs..-
The Defendants shall send to the ﬁnited States, as providéd in
Section XXII (Notices and Submissions), a copy of the transmittal
letter and check paying the'uncontested Future Response Costs;
and a cdpy of the correspondehce that establishes and funds the-
escrow aCcount, iqcluding, but not limited.to, information
containing the identity of the bank and bank account under-which
the escrow account_is established as well as a bank stafement
showing the initial balance of the escrow acéount.

Simultaneously with establishment of the escrow account, ﬁhe
Defendénts shall initiate the Dispute Resolution pfocedures in
" Section XV'(Dispute Resolution). if the United States prevails
in the dispute, within 5 days of the résplution of the ‘dispute,
the Deféndants shall pay the sums due (with accrued interest) to
the United States in the manner described in Paragraph 35. If
the Defendants prevail concerﬁing'any aspect of_the conteéted

costs, the Defendants shall pay that portion of the costs (plus
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associated accrued interest) for which they did not prevail to
the United States in the manner described in Paragraph 35;_
Defendants sﬁall be paid any bélance of the escrow account. The
dispute resolution p:ééedufes_set forth in this Paragraph in
cdnjunction'with the procedures'set forth in Seétion XV (Dispute
Resolution) shall be the exclusive mechanisms for resolving
disputes regarding the Defendants’ obligation to reimburse the
United States for its Future Résponse Costs. -

37; In the event that the payments required by Paragraph-34
are not made withiﬁ 30 days of the effective.date of this Consent
Decree or the payments required by Paragraph 35 are not made
within 30.day5‘of the Defendants’ receipt of the bill, Defendants
shall pay interest on the unpaid balénce at the rate estabiished
pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a). The
interest to be paid on Past Response Costs éhall begin to accrue
on the effective date.of the Consent Decree. The interest on
Futgre Resﬁonse Costs\shéll begin to acérue on the date of the-
Defendants’ receipt of the bill. 1Interest shall accrué at the
rate specified through the date of the Defendant’s paymenﬁ.
Payments of interest made under this Paragraph.shall be in
"addition to such other remedies or sanctions available to
Plaintiffs by virtue of Defendants’ failure to make timeiy
payments uﬁder this_Seétion._ |

XTIII. _INDEﬁNIFICATION AND INSURANCE _
3éi The United States does not assume any_liability by

entering into this agreement or by virtue of any designation of
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‘Defendaﬁts as EPA's'aﬁthoriéed rgpresentatiVés_under'Section

104 (e) of CERCLA. Defendants shall indemnify,’ save and hold
harmless the‘Unitéd_States and its officials, agenté, employees,
contracfors, subcont}actors,'or-represéntatives for or_ffom any
and all claims or causes of action arising from, or on account |
of, acts or omissions of Defendants, their officers, directofs,
employees, agents, contractors, subcontractors, and any bersons
acting on ﬁheir behalf or under their'control, in carrying out'.
activities pursuant to this Consent Decree, including, but not
limited to, any claims arising from_ahy designation of Defendants
as EPA’s authorized representétivesvunder Section 104 (e) of
CERCLA. Further, the Defendants agree to pay the United Staﬁes
all costs it.incurs including, but not limited to, attorneys fees
and oﬁher exﬁenses of litigation and settlement arising from, or
on‘account of, claims made agéinst the'United_States bgsed on
acts or omiésions of Defendants, their 6fficers, directo?s;
 employées, agents, contractors, subcoﬁtractors, and any persons
acting on their behalf or under their control, in carrying out
activities pursuant to this Consent Decree. If Defendants are.

- not parties to any such claim or cause of action against the
'United States, thé United States will make reasonable efforts to
‘notify Defendants of such élaim or ¢ause.of_action; however, the
- failure of the United States to give such riotice will not affect
Defendants’:indemnifi;étion obligations. The United States shall
not belheld dut as a party to any ééntract entered into by or.on

behalf of Defendénts_in carrying out activities pursuant to this
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Consent Decree. 'Neither Defendants nor any such contractor snall
‘'be. considered an agent of the United States..

39. Defendants waive all claims against the United States
for damages or_reimbufsementlor for set-off of any payments made
or to be made to the United States, arising fron or on aocount of
any contract, agreement,‘or arrangement between any one or more
of Defendants and any person for performanoe of Work on or
relating'to the Site, including, but not limited to, claims on
account of construction delays. 1In addition, Defendants_shall
indemnify and hold harmless the United States with respect to any
‘and all claims for damages or reimbursement arising from or on
;acconnt of any contract, agreement, or arrangement between any
one or more of Defendants and any peéerson for.perfofmance ovaork
on or relating to the Site, inclnding;-but not limited to, claims
on‘aocount.of construction delays. _ ‘ |

40. No later than 15 days before comnencing any on-site
Work, Defendants shall secure, and shall maintain until EPA’s
notification of completion of the Work pursuant to Section XXIX
(Termination and Satisfaction) comprehensive general liabiiity
insurance and automobile insurance with limits of two (2) million
-dollars, combined;single limit naming as additional insured/the |
United States. 1In addition, for the duration of this Consent
Decree, Defendants shall satisfy, or shall ensure that their
oontractors or subcontractors satisfy, all applicable lawsland
regulations regarding'the'provision of worker’s compensation

\

insurance for all persons performing the Work on behalf of
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.Defendants in furtherance of this.Consgnt Decree. Prior to
commencement of the Work under this Consent Decree, Defendants
shall provide to EPA certificates of such insurance and a copy of
each insurance policy.' Defendants shall resubmit such
certificates and copies of policies each'year on the anniversary
of the effective date of this Conéent Decree. If Defendants
demonstrate by evidence satisfagtory to EPA that any contractor
or subéontractor.maintains insufance equivalent to that described
abové,.or insuréncg cerring the same risks but in é lesser
amount, then, with respect to that contractor or subcontractor,
Defendants need p;ovide only that poftion of-thé insurance
described above which is not maintained by the contractor or
sugcqntractor. |

| XIV. FORCE MAJEURE

41. "Force majeure,"'for.purposés'of this Consent Decfee;
is defined as.any event arising from causes beyond the control of
the Defendants or of any entity cohtrolled-by Defendants,
includiné, but not limited to, their contractors and
subcontractors, that delays or pfeVents'the performance of any
obligation under this Consent Décree déspite.Defendgnts' best
‘efforts to fulfill the 6b1igatipn.l The requireﬁentlghat.the
Defendénts exercise-"beét_efforts to fulfill the obligation"
includes using best efforts.to anticipatevany potential force
majeure event_and best efforts to addreés the effects of any
potential force majéufe event (1) as it is occurring and (2)

following the potential fbrcé majeure event, such that the delay
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is minimized to the greatest extent possible. ."Force Majeure"
does not include financial inability to complete the Work or a
failure to attain the.Rerformance-standards.

42. If any event occurs or has eccnrred that may delay the
performance'of any obligation under this Consent Decree, whether
or not caused by a force majeure event, the Defendants shall
notify erally EPA’s Project cOordinator or, in his or her
absence,; EPA’s Alternate Project Coordinator or, in the event
both of EPA’s designated representatives are unavailable, the
Director of the Hazardous Waste Management Division, EPA Regien
VvV, within five (5) working days of when_Defendants_first knew or
should have known that the event might cause a delay. Within 5
~days thereafter, Defendants shall provide in writing to EPA an
explanation and deecription of the'reasonS'for the delay;'the
antiqipated'duration of the delay; all actions taken or to be
taken to.prevent or minimize the delay; a schedule for
implementation'of'any measﬁres to be taken to prevent or.mitigate
the delay or the effect of tne delay; the Defendants’ rationale
for attributing such_aelay to a force majeure event if tney
intend to assert such a elaim; and a statement-as to whether, in
" the opinion of the Defendants, sucn event may cause or contribute
to an endangerment to public-health, welfare or the environment..
The Defendants ehall include with any notice all available
documentation supporting their claim that the delay was
attributable to a force majeure; Failure to comply with the

above requirements shall preclude Defendants from.asserting any-:
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clain of force majeure for_that event. Defendants shall be
deemed to have notice of any circumstance of'which their
contractors or subcontractors had or should have had notice.

43. If EPA agrees that the delay or anticipated'delay is
attributable to a force majeure event, the time for performance
of the obligations under this Consent Decree that are affected by
,the‘forcexmajeure event will be extended by EPA for such tine ae
is necessary tc_complete those obligations. An extension of the
time for performance of the obligations affected by the force
majeure event shall not, of itself, extend the time for
performance of any cther.obligation. If EPA does not agree that
the delay or anticipated delay has been or will be caused by a
force majeure event, E?A will notify the Defendants in writing of
its decision. If—EPA agrees that the delay is attributable to a
force majeure event,'EPA will notify the Defendants in writing of
‘the length of the extension, if any, for performance cf the
obligations affected bf the force majeure event.

44..'If the Defendants elect to'invoke the diepute
resolution procedures set forth in Section XV (Dispute
Resolution), they shall dc SO nho later than 1S'dajs after receipt
_'of EPA’s notice. .In any.such proceeding, Defendants shall have
the burden of demonstrating by a preponderance of the evidence
that the delay or anticipated delay has'been or will be caused by
a ‘force majeure event, that the duration of the delay or the
extension sought was .or will be warranted under the

circumstances, that best efforts were exercised to aveoid and
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mitigate the effects of the delay,“and that‘Defendahts compiied
with the requirements of Paragraphs 41 and 42, above.  If
Defendante cafry this burden, the dela& at issue shall be deemed
‘not to be a violation by Defendants of the affected obligation of
this Consent Decree identified to EPA and the Courf._
XV. DISPUTE RESOLUTION
45. Unless otherwise expressiy provided for in this Consent

Decree, the dispﬁte resolution procedures of this Section shall
be the_exciusive mechanism to resolve disputes arising under or
with.respect to this Consenﬁ.Dec:ee.: However, the proeedures'set
forth in this Seqtion shell not afply to actions by-the United
States to enforce ebligationsfof'the Defendants that have not
been disputed in accordanée with fhis”Section.

| 46. " Any-dispute which arises under or Qiih respecf to this
Consent Decree shall in'the first insfance'be the subject of
informal negotiatioﬁs betﬁeen tpelparties to the dispute. Tﬁe
period for informal‘negdtiations shall not exceed 20 days from
the timeethe dispute arises, unless it is modified by written
agreement ef the parties to the dispute. “The dispute shall be
considered tp have arisen when one party sends the other parties
" a written Notice of Dispute. .

47. a. 1In the event that the parfies cannot resolve a

dispute by informal negotiatiohs undef the preceding Paregraph,
then the position advaéced by EPA shall be considered'binding

unless, within 10 days after the conclusion. of the informal

negotiation peridd, Defendants invoke the formal dispute
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resolution procedures of this Section by serving on the Unitéd
States a written Statement of Position on the matter in dispute,
including, but not limited to; any:factﬁal data, analysis or
opinion supporting that\position and any supportiné documentation -
relied‘gpon by the Defendants.-:The Sfateﬁent,of Posiﬁion shall
specify the Defendantsflposition as to whether formal dispuﬁe :
resolution should'ppoceed undér paragrabh 48 or 49: .-

b. Within fourteen (14) days after receipt_of'Defendants;
Statement of Position, EPA will serve én Defendants ifs Statement
of Position,-including, but not limited to, any factual data,
anaiysis, or opinion sﬁbporting.that position and all supbofting
documeﬁtation relied upon by EPA. EPA’'s Statement of Position
shall include a statement as to whether formal dispuﬁe resoiutioh
should prodeed under Paragraph 48 or 49. |

c. If there is disagreement betweeﬁ EPA_and the Defendants
as to whether diSpute resolution should proceed under Paragraph |
48 or 49, the parties fo the dispute shall follow thé'prpcedures
set fofth'in the pa?agfaph'detérmined by EPA to be applicable.
.Howevef, if the Defendants ultimately appeal to_the'court'to
resolve the disﬁute,'fhé Court shall determine which paragraph is
’aﬁplicable in accordance with ﬁhe standards of applicability set
forth in Paragraphs 48 and 4§.

48. Formal dispute resolution for disputes perﬁaining to
the selection or adequacy of any-response'action and all other
disputes ;haf are accorded review on the a&ﬁiﬁistrative record

/

under applicable principles of admihistrative law shall be
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conductea pursuant to the procedures set'fbrth-in this'Paragraph.
For purposes of this Paragraph,ithe adequacy of'any'response
action includes, without 1imitation: (1i the adequacy or
appropriateness of plans, procedures to implement plans, or any
other items requiring approval by EPA under this Consent Decree;
“and (2) the adequacy of the performance of response actions taken
pursuant to this Consent Decree. -
a. An administrative record of the dispute shall be

maintained by EPA and shall contain all statements of pOSltlon,
- including supporting documentation, submitted pursuant to this
Paragraph Where appropriate, EPA may allow submission of
supplemental statements of p051t10n by the parties to the
dispute.

| b.  The Director of the Waste Management Division, EPA
Region V, wili issue a final administrative decision.resolving
the dispute based on the administrative record described in
Paragraph 48.a. This decision shall be binding‘upon the
Defendants, subject only to the right to seek judicial review
pnrsuant to Paragraph 48.c. and d.

| c. Any administrative decision made by EPA pursuant to
’Paragraph 48.b. shall be reviewable by this Court, provided that
a notice of judicial appeal is filed by the Defendants with the
Court and served en all Parties within 30 days of receipt of .
"EPA’s decision. The notice of judicial'appeal shall include a
description of the matter in dispute, .the efforts made by the

parties to resolve it, the relief requested,-and'the schedule, if
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any, within which the.dispﬁte must be resbived to ensure orderly
implementation 6f this Consent becree. The United States.may'
file a response to Defendaﬁté; notice of judicial appeal.

¢ d. In proceedings on any dispute governed by this
Paragraph, Defendants shall have the burden of demonstrating that
the decision of the Waste Management Diviéion Director is
arbitrary and capricious or otherwise not in accordance with law.
Judicial review of EPA’S decision shall be on the administrative
record compiled pursqant to Paragraphs 48.a.

49. Formal diséﬁte resolution for disputes that heither
pertain to the selection or adequacy o6f any response éction.ndr
'are otherwise accorded_review on the adminisﬁrative record under
applicablé-principles of aaministrative law, shall be governed_by
this Paragraph. |

1. Following receipt of ‘Defendants’ Statement of
Position submitted pursuant to Paragraph 47, the Director of the
_Waéte_Manégement'Division, EPA Region V, will issue a final
decision resolving the\dispute. The Waste ﬁanagement Division
‘Director’s decisiqn.shall be binding on the Defendants unless,
within 10 days of_receipt of the deéiéion, the Defendaﬂts file
"with the Court And.sefve on the parties a notice of judiciél
appeal setting forth ﬁhé mafter in dispute, the efféfts made by
the parties to resolve it, the relief fequested, and the h
scheduie, if any, within which the_dispute must be resolved to

ensure orderly implementation of the Consent Decree. The United
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States may file a response to Defendants’ notice of judiciai
appéal.
2. Judicial review of any dispute governed by this
Paragraph Shall.be governed by applicable provisions of law.

50. The invqcétion of formal dispute resolution procedufgs
-under this Section .shall not extend, postpone of affeét in any
way any obligation of the Defendants under this Consent Decree
not directly in dispute, unless EPA.or the Court agrees
-otherwise. Stipulated penalties with respect to the dispﬁted
matter shail continue to accrue but payment shall be-stayed
pending resolution of the dispute as provided in Paragfaph.SB;
‘Notwithstanding the stay_bf payment, stipulated ﬁenalties shall
accrue from thé first d;y of nohéompliance with ény applicable
provision of this Consent Decree. In tﬂe event thét_the J
Defendants.do not prevail on the.disﬁuted issue, stipulated
penaitiéslshall be assessed éhd paid as provided in Secﬁion iVI
(Stipﬁlated Penalties).

| ‘ XVI. STIPULATED PENALTIES

51. Defendants éhall be liable for stipulated penalties in
the amounts set forth in Parégraphs 52 and 53 tb the United
‘States for failure to comply with the requiréments of this
Consent Décree specifiéd below, unless excused under Section XIV
(Force Majeure); "Compliance" by Defendants shall include
completidn of the activities under this Consent Decree or any
work plan or other ‘plan apprdved under thig.Consent Decree

identified below in accordance with all applicable requirements
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of law, this-Consent Decreé, the.Work Plan and any plans og other
documents approved by EPA pursuant to this Consent Decree and
within the specified time schedules established by and approved
under this Consent Decree. . | |
52. a. The following stipulated penalties shall be payable’
per.violation per day to the Unitedlstates for any nohcompliance |

-identified in Subparagraph b:

Penalty Per Violation o Period of Noncompliance
Per Day ; ,

$ 2,500 I  1-30 days

' 5,000 _ © 31-60 days

10,000 - " 61 or more days:

b. failure to obtain insurance as éet forth in'
parégfaph 40} |
| failure to complete provision of municipal water,
as set forth in V.B. of this Consent Decree; and
failure to'tiﬁéiy pefform,'as déscribed.in Figure 6
of the Work Pian: completion of_installation of soil gas.
samplers; submittal to EPA of a Phase-I_draft technical
.memorandum; complétion of soil borings/field screening of goil
saﬁples/installatiqn of temporary wells; and submittal to EPA of
é Phase II draft technical memorapdum or final report.

53. The following'stipuiafed-penalties_shali be payable per
violaﬁion per day to the Uhited States for faiiure to subﬁiﬁ
timely or adequate reports or other written documénté pursuant to
Paragraphs 18, 19, 20, 21, 22, 23, 26, and 78:

S Penalty Per Violation Period of Noncompliance
‘Per Day : . _ '

)
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$ 500 1-30 days
~ 1,000 ' - 31-60 days
2,000 _ 61 or more days_

54. All penélties shall begin to accrue on the day after
the complete performance is dﬁe Qr.the day a viélation occurs,
and éhali continue to accrue thréugh’the_finai.day of ﬁhe
correction of the noncompliancé or-complefign of the activity.
Nq;hing herein shall preyent the(siﬁultaneous accrual of separate
penalties for séparate violations of this Consent Decree. |

55. Following EPA’s determination that Defendants have
failed to cqmply with-a'requiremeht of this éonsent Decree, EPA
méy give Defendants written notification of the_sﬁme and describe
the noncompliance. EPA méy send the Defendanté a Wriften demand
for the payment of the penalties. waeve:, penalties shall |
accrue as provided in the préceding Paragraph fegardless of
whether EPA has notified the Defendants of a violation.

. 56. All penalties owed to the United States under this
'section shall be due and payable within 30 days.of'the |
Defendants’ receipt from EPA of a demand for paYment of the
‘penalties, unless Defendants invoke the Diépute Resolution
.brocedures under Section XV (Dispute Resoclution). All payments
under thislSecfion shall be paid by certified check made payable
to "EPA Hazardous Substances Superfund," shall be mailed to U.s.
EPA, Superfund Accouhting, P.O.: Box 70753, Chicago, ill. 60673,
and shall reference CERCLA Number 054¥ and DOJ Case-Number 90-11-

2-461. Copies of check(s) paid pursuant to this Section, and any
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accompanying’transmittal letter(s), shall be sent to phe United
stateS'aé-provided in,Sectiqn xxII (Notices and Submissibns).

57. The'payment of penalties shall not alter in any way
Defendants’ obligation'tq complete the performancé of the Work
required under-this Cdnsent Decree. o . B .

58, Penalties‘shéll continue to accrue as-prévided in
'Paragraph‘54 during any dispute resolution peribd, but need not
be paid until the following: | |

- a. If the dispute is resolved by agréemen# or by a
decision of EPA that islnot appealea to this Court, accrued
penaltieéldetermined to be owing shall be paid to EPA within 15
days of the agreement or the receipt of EPA’s decision or order;

b. If the disbute is appéaled-to this Court and-the
 Uhited.States pfevails in whole or in part, Defendants shail'pay
all accrued penalties determined by the Court to be owed to EPA
within 60.days of receipt of the'Court’s_decision or order, |
excepﬁ as provided in Subparagraph élbélow; | |

c. If the District Coﬁrt's deéision is appealed.by any
Party, Defendants shall pay‘all accrued penaities determined by
the District Court to be owing to the United Sﬁétes into an
interest-~-bearing éscfow accéunt-withih 60 days of réceipt.of,the
Court’s decision or Qfder. Penalties éhall be paid into this-.
account as they continue.to aécrﬂe,-at least every 60 days.
-Wiﬁﬁin 15 days of éeceipt of ﬁhe final appellate court decision,
the escrow égent shall pay the balance 6f the acqount to EPA or

to Defendants to the extent that they prevail.
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59. a. 'if Defendaﬁts fail to pay stipulated penalties when
due, the United States may insﬁitute proceedings to collect thg
penalties, as well as interest. Defendants shall pay interest on’
the unpaid Balance, which shall bégin to accrue on the date of
demahd made pursuanf to Paragréph 55 at'the rate "established
pursuant fo Section.107(a) of CERCla, 42 U.S.C. § 9607.

b. Nothing in this Consent Decree shall be consfrued
as prohibiting, altering, or ih any way limiﬁing the ability of
the United States to seek any other remedies'or_sanctions
available by virtue of befendants’:violation of this Decree or of’
the statutes ahd_regulations upon which it is based, including)
“but nbt limited to, penaities pursuanf to Section 122(1) of
CERCLA. | |

60. Nd payments maae under this Section shall be ﬁax.
" deductible for Fedéralltax purposes. S 5

XVII. COVENANT NO:I'- TO SUE _BY PIAINTIFF

61. In consideration of the Work that will be performed and
the payments tﬁat will be made by the Defendahts under”the_terms
of this consent decree, and excépt as specifically'provided in
Paragfgphs 62 through 64 of this Sectibn, the United States
'covenants_not to sue or.toltake administfative action against
Defendants pursuant tq Sections . 106 and'107(a) of CERCLA and
Section 5003 of RCRA for performance of such Work and for
recovery of Past Response Costs at the Site. These covenants pot'
to sue shall take effect upon ﬁhe.feceipt by EPA of the paymenﬁs

required by Paragraph\34 of Section XII (Reimbﬁrsement of
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:Response Costs). These covenants not to sue aré conditioned upon
the-compléte and satisfactory performance by Defendants of their
obligations under this Consent Decree. These covenants not to
sue extehd only to the Defendants and do hot extend to any other
' person. |

62.a. This Consent becree reéuires befendants to conduct an
investigation of contamination at the-Séimer'Site described in
Sections IV and V of this Consent Decrgeland the Work Plan. The
Consent Decree does not settle any claim-fdr other relief to
which the Plaintiff may be entitled under law for femediation or
: othér response action at the Site; The Plaintiff reserves, and
this Consent Decree is without prejudice to,-all rights to issue -
administrative orders or bring judicial action pufsuant to
42 U.S.C. §§ 106 and 107, and to fake any other administrative or
judicial action against any_of all Defendants, fof such other
remedial or résponse action at the Site. |

b. In the event that tﬁere is future administrative or

judicial action between the Plaintiff and any or all Defendants
regarding remedial or response action for the Site pursuant to 42
U.S5.C. §§ 106 'and 107, thélparties stipulate, and shall stipulafe
" in any'such futﬁfe-action by the Plaintiff, fhat the Defendants
_are liable'partiés pﬁrsuant to §§ 106 and 107 of CERCLA for the
disposal, .and release from thé Selmer féciiity, of "hazardous
substances", including trichlorbethylene_("TCE"),ustill bottoms
from fhe recoveryibf spent TCE, and sludge frém degfeasing

machines which used TCE, during the period 1965 to 1975. This l
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stipulation is not intended to be and-may not be used as an
admission of liability or for any other purpose in ahy action by
any person not a party tp thiS'Conéent Decree, or by thé'
defendants in this action in this, or in any other prqéeeding.
63. General reservations of rights. The covenants not to
sue set forth above do not pertain to any matters other than
those expressly specified in Paragraph 61. ' The United States
reserves, and this‘Conseht Decree is without pfejudice to, ail
rights against Defendants with respect to all other ﬁatters,
including but not limited to, those Specified in Paragraph 62(a)
and the following: '
(1) claims based on a.failure.by Defendants to meet a
'requiremént of this Consent Decree;
| (2) liability arisin§ from the past, pfesent, or
futu:e disposai, release, or threat of release of Waste
Materials oﬁtSide of:the Site: -
(3) liability.fgr damages for injury to, destruction
of, or loss-of natural resogrceé; !
(4) liability for reéponse cdsﬁs that have been or may
be>incﬁrred by any federal or state trustee for natural
' resourcesfana which has, or may in the future,:spend funds .
relating to the Site; |
(5) -criminal liability; and
(6) liability for violétions.of federal or state law

which occur during or after implementation of the Work.
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64. 1In the evenu EPA determines'tbat Defendants have failed.
to implement any provisions of the wOfk'in an adequate or timely
manner, EPA may perform any and all portions of the Work as EPA
detefmines necessary. Defendants may invoke the procedures set
forth in Section Xv (Dispute Resolution) to dispute EPA’s
determination that the Defendants failed to implement a provision
of the Werk'in an adequate or timely manner as arbitrary and
.capricious or otherwise not in accordance with law. Such dispute
shell be resolved on the administrative record. Costs incurred
by the United States in performine:the'Work pursuent to this
,Paragfaph shall be considered Future ﬁesponse Costs that
Defendants shall pay pursuant to Section XII (Reimbursement of
. Response Costs). |

65. Notwithstauding any other provision of this Consent
Decree, the United States retains all authority and reserves all
rights to take any and all response actions authorized by law.

XYIII; COVENANTS BY DEFENDANTS

66. Defendants hereby covenant not to sue and agree not to
assert any claims or causes of action against-the United étafes
with fespect_to the site or this Censent_Decree,'iucluding,_but
‘—not limited to, any direct or indirect claim for reimbursement
frcﬁ_the Hezerdous Substance Superfund (established pursuant to’
the Internal Revenue Code,.26 U.S.C. § 9507) through CERCLA |
Sectionslios(b)(Z)( 111¢'112, 113 or any other provisien of law,
any'claim against the United_States,_includinglany department,'

‘agency or instfumentality of the United States under.CERCLA
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Sections 107 or 113.re1ated to the Site, or any claims arising
out of response activities at the Site. 'However, the Defendants
reserve, and this Consent Decree is'without prejudice to, ‘actions
against the United States based on negligent actions taken
difectly bf the‘United States (not includ@ng bversigntnér
app:oval of the Defandants plans or activities) that are bfought
pursuant to an§ statute other-than CERCLA and for which the
waiver of sovereign immunity is found in a statute other than
CERCLA. Nothing in this Consent Decree shall be deemed to
constitute preauthorization of a claim within the meaning of
Section 111 of éERCLA,=42 U.S.C. § 9611, or 40 C.F.R.
§ 300.700(d){ / |
XIX. EFFECT OF SETTLEMENT ; CONTRIBUTION PROTECTION

67. Nothing in this Consent Decree shall.bs‘csnstrued to
créate any rights'in, or grant'any cause bf.action to, any person
not a party to this Consent'Desfee. The precediné sentence shail
not be construed to waive or nullify any rights that any person
not a signatory to this decree may have nnder applicable law.
Each of tne Parties expressly reserves any and all rights
(including, but not limited to, any'fight to contribution),
’ defenses, claims, demands, and causes-af action wnich each party
may have with'respect to any matter, transaction, or_occurrénce
'rslating in any way to the Site'against any person not a narty
hereto. - |

68. With fegard to claims for contribution against

' Defendants for matters addressed in this Consent Decree, the
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Parties heféto‘agree that the Defendants &re entitled to such
protection:frqm contributionlactions or claims as istprovided by
CERCLA Section 113(f)(2), 42 U.S.C. § 9613(f)(2). '
- | 69. The Defendants agree that with respect to any-suit or
claim for contribution brought by them for matters related to
this Consent Decree they will notify-the'United States in writing
no later than 66 days prior to the initiatipn'of such suit or
claim. |
70.'.The Defendants also agree that withlreépect.to any"suit
or claim for contribution brought against them for matters
 related to this Cbnsent Decree they will notify'in'writing the
United_States_within.lo:days of service of the complaint on them.
In additién, Defendants shall notify the United States within 10
dayé of service of receipt of any Motion for Summary Judgment-aﬁd
within io days of receipt of any order from a court setting a \
case for trial.

71. In any subseqguent administrative or judicial proceeding
initiated by the United States for injuncti&e-relief, recovéfy of
rgsponsé costs, or other appropriate relief'relating fo the Site,
Defendahts shall not asserﬁ, and ﬁay‘not maintain; any defense or
—c1aim based upon the principles of waiver, res judicata,
collateral estoppel, issue éreclusion} c;aim—splitting, or. other
defenses based upon any contention that thg claims raised by the
United States in the subsequent éroceeding were or should have
been brought in the instant case; provided, however, that nothing_

in this Paragraph affects the enforceability of the covenants not
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to sue set forth in Section XVIT (Covenants Not to Sue by
Plaintiff). | |
XX. ACCESS TO INFORMATION

72. Defendantsﬁshail proQide to EPA, upon fequest, copies
of all documents and~ihformation within their poSsessioh or
control or that of theif cohtractprs or agents relating to the
implementation of this Consent Decree, including, but not limited
td, sampling, analysis, chaiﬁ of custody records, manifests, '
trucking logs, feceipts, reports, sample traffic routing,
correspondence, or other documents or information rélated to the
Work. Defendants shall also make-availéble to EPA, for purposes
of investigatiqn, information gatheriné, ofltéstimony, their |
{employees, agents; or representatiVes_with knowledge of relevant
facts concerning the pérformance of the Work.

73.. a. DefendantstmaQ_assért business.gonfidentiaiity
claims covering part or all of the documents or-infdrmétion
sﬁbmitted to-Plaintiffs under this Consent Decree to the extent
permitﬁéd by and in accordance Qith Section 104 (e) (7) of CERCLA,

42 U.S.C. § 9604(e) (7), and 40 C.F.R. § 2.203(b). Documents or
informgtion defermined to be confidential by EPA will be afforded
"the protection specifiéd in 40 C.F;R.'Part 2, Subpart B. If no
: claim of confidentiality accompanies dochents or information
" when they are submitted to EPA, or if EPA has-nétified Defeﬁdants
that the documents or infor@atidn are not confidehtiél under the

standards of Section 104 (e) (7) of CERCLA, the public may be giVen

! N
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access to such documents or information withouf further_notice to
Defendants. |

'b. The Defendants may assert fhat certain documents,
records aﬁd other information are privileged under the attorney-
" client privilege or any'other privilege.reCOgnized-by federal
law. If the befendants assert such a privilege in lieu of
providing documents, they shall provide the Plalntlffs with the
followihg: (1) the title.of the document, record, or
-infermation; (2)'the date of the documeﬁt; record, or
information; (3) the n_ame and title of the author of the
| documeﬁt, record, or informatioh;.(4) the naﬁe and title of each
addressee and recipient; (5) a description of the contents of the
document, record, or information: aﬁd (6) the privilege asserted
by Defendants. However, noidocuments, reporfs or ether
inforﬁation created or generated pursuant to the requirements of
the Consent Deeree shall be Qithheld on the grounds that ﬁhey are

privileged.

74. No claim of confidentiality. shall be made with.respect
to any data, incluaing, but not limited to, all sampling,
analytical, mo;itoring} hydrogeolegie, scientific, chemical, or
_engineering data, or.any other decuments or iﬁformation
'ev1denc1ng conditions at or around the Site.

_ XXI. RETENTION OF RECORDS _
75.. Unﬁil 6 years after the Defendants' receipt of EPA’s
" ‘notification pursuant to Section XXIX fTermination aha

Satisfaction), each Defendant shall preserve and retain all
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records-and documents’ now in its posseséion or controi or which
come into its bossession.or control that relate in anf mannef to
the performance of the-Wofk or liability of any persoﬂ for
fésponse actions conducted and to be coﬁduc;ea at ﬁhe Site,
regardiess of any corporate retention policy to tpe contrary,
unless remedial action is performed at the Site. Until 6 years
after the Deféndénts' receipt of EPA’s notificatibn pursuant to
Section XXIX (Termination and Satisfaction), Defendants shall
also 'instruct their contractors and agents to préserve all
.documents, fecords, and information of whatevér kind, nature or
description relating to the performﬁhce of the Work, unless
' remedial action is performed aﬁ the Site. If remedial action is
performed at the Site, the Defendants shall preserve and retaiﬁ
such records, and shall instruct their contractors and agents to -
preserve'and retain:such records, until 6 years after EPA’s |,
notification or certification of completion 6f reméaial action.
76. At the conclﬁsion of this document retention périod,
Defendanﬁs'shall notify the United States at_least 90 days prior
to the destruqtién'of any such records or documents, and, upon
request by the Uniﬁed States, Defendants shall deliver any such
,recordé or documents to.EPA. The Defendants may aésért that
dgrtain documents, records and other informatipn_are privileged
under the attorney-client privilege or any othef pfivilege |
recognized by federal léw. If the Defendants assert such a
privilége, they shall provide the Plaintiffs with the folléwing:

(1) the title of the document, record, or information; (2) the
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date of the document, record, or information; (3) thelname'and
title of the euthor of the document, record} or information; (4)
" the name and title of each addressee and recipient; (5) a

)
descrlptlon of the subject of the document record or:
1nformatlon. and (6) the privilege asserted by Defendants.
' However, no documents, reports or other ‘information created or
generated pursuent to the requirements of the Consent Decree
shall be-withheld on the grounds that they are privileged. ._

77, Each'Defendant hereby certifies,'individnally; that it
has not altered, mutilated, discarded, destroyed or otherwise
disposed of any records, documents or other infornation relating
to itslpotential liability regarding the Site since notification
of potentlal llablllty by the United States or,the State or the
flllng of suit agalnst it regarding the Site and that it has -
fully complied with any.and all EPA reguests for information
pursuant to Section 104 (e) and 122(e) of CERCLA and Section 3007
of RCRA. | |

XXITI. 'NOTICES'AND SUBMISSIONS

'78.' Wnenever, under the terms of this Consent Decree,
written notice is required to be given or a'report or other
document is required to be sent by one party to another, it shall
be directed to the individuals at the addresses specified below,
unless those individuals or their successors give notice of a |
~ change to the other parties in writing. All notices and
submissionS'shall be considered effective upon receipt, unless

otherwise provided. Written notice as specified herein shall
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constitute complete satisfacti&n of any written notice
requiremént of the Consent Decree with respect to the United
States, EPA; and the Defendants, :espectiveiy. |

"As to. the United States:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division.
U.S. Department of Justice

P.0. Box 7611 ,

Ben Franklin Station

~ Washington, D.C. 20044

Re: DJ # 90-11-2-461

and

Chief, Emergency Response Branch HSE-5J
.Offlce of Superfund

United States Environmental Protectlon Agency
Region V

77 West Jackson Blvd.

Chicago, Illinois 60604-3590 ¢

As to the Defendants:
The Selhér Company, L.P.:

Thomas Burzycki
President ,

The Selmer Company, L.P.
500 Industrial Parkway
.Elkhart, Ind. 46516

North American Philips Corporation:.

Risa H. Weinstock
- Sr. Counsel
North American Phlllps Corporation ~
100 E. 42nd Street :
New York, NY 10017

Macmillan, Inc.:

Linda M. Bullen
McDermott, Will & Emery
227 W. Monroe St. :
Chicago, Ill. 60606-5096
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‘Scott Dennis . |
WW Engineering & Science
5555 Glenwood Hills Parkway SE
PO Box 874
Grand Rapids, MI 49588-0874
| XXIII. _Emm_m_mﬂ:z

-79. Thé effective—date of this Consent Decree shall be the
date upon which this Consent Decree is entered bf the'Court,”
except-és otherwise provided herein.

| XXIV, RETENTION OF JURISDiCTION

-éo. This Court retains jurisdiction over both the subject
matter of this Consent Decree and the-Défehdants for the duration
' of.thé performance of the terms and prévisions of this Consent
.Decree for the purpose of enab;ing any- of the Parties to apply to
the Court at any time for such furthef order, direction, and
relief as may be necessary or appropriate for the construction or
modification of this Consent Decree, or to effeétuate 6r enforce.'
compliance with its terms, or to resolve disputes in accordance
with Sectidn XV (Dispute Resélution) hereof.

XXV. COMMUNITY RELATIONS

'81. Defendants shall cooperate with EPA in providing
informatioﬁ regarding the Work to the public. As requésted by
EPA, Defendants shall participate in the pfeparation.of such
information for'dissemiﬁation to the public.

XXVI. MODIFICATION .
_I82. Schedules specified in this Cohsént Dgcree'for

completion of the Work may be modifiéd.by agreement of-EPA and.

the Defendants. All such modifications shall be made ‘in writing.
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83. No material modifications shallibe madé to the Work
Plan without written notificatidn_to and written ;ppfoval of the
United States, Defendants, and the Court. Modifications to the
Work Plan that do not materiﬁlly alter that document may be made
Sy writtén agreement between EPA and the Defehdants. _

84. Notﬁing in this Decree shall be deemed to alter the
Court’s power to_énforée, supérvise or aéprove modifications to
this Consent Decree.

XXVII. LODGING.AND OPPORTUNITY FOR PUBLIC COMMENT

85. This Consent Decree shall be_lodged with the Court for .
a period of not.less than thirty (36).days for public notice and
comment in accordance with Section 122(d)(é) of.CERCLA, 42 U.S.C.
. §‘9622(d)(2), and 28 C.F.R. § 50l7.1 The United States reserVesl
the right to withdraw or withhdld'ité consent if the comments
'regarding the Consent Decree di#close facts or considerations I
which indicate that the Consent Decree is inapbgdp:iate,

improper, or inédequate. Defendants consent to the entry of this
| Consent-Decreelwithodﬁ further notice.

86. - If for any reason the Court should decline'td approve
this Consent Decree in the_fbrm presented, this agreement is
voidable at the sole aiscretion of any party and ﬁhe terms of the
agreement may not be used as evidence ih any litigation between
the Parties. ‘ |

XXVIII. SIGNATORIES[SERViCE
- 87; Each undersigned representative of a Defendant to this

.Conéent Decree and the Assistant Attorney General for Environment
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and Na£ura1-Resources of the Department of Justice certifies that
he or she is fully authorized to enter into the terms and
conditions of this Consent Decree and to execute and legally bind
such party to thi#ldocument.‘

88. Each Defendant hereby agrees not to oppose entr? of
this Consent Decree by this Court or to challenge any proyision
of this Consent Décree unless the United States has notified the
Defendants in writing that;it'nb_longer supports entry of the |

Consent Decree. '

89. Each Defendant shall identify, on the attéched
signaturé page,.the name, address and telephone number of an
agent who is authorized to accept service of process by mail on
behalf-bf that party with respect té'all matters ariSing under or
relating to this Consent Decree. Defehdants hereby agree to |
éccept service in that manner and té\waive the formal service
requireﬁents set forth in Rule 4 of the Federal Rules of Civil
Procedure and any applicable local rules of this Court,
inciuding, but not limited to, service of a summons.

| XXIX. TERMINATION AND SATISFACTION

190. The pfovisions_of this Consent Decree shall be déemed
satisfied'upon reéeipt by ﬁefepdants of'written notice from U.S.
EPA that Defendants have aemonStrated that all of the terms of
this Consent Decree, including aﬁy additional’wofk, modifications
or amendments, but expluding'record preservation pursuant to
Section XXI, nave beén completed in accordénce with the terms

" hereof to the satisfaction of U.S. EPA.
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SO ORDERED THIS . 2 i DAY OF _ . _)
%uu le%c/ —

Unlted States District Judge °

THE . UNDERSIGNED PARTIES enter into this Consent Decree in the

matter of United States v. The Selmer Company, L.P., North

American Philips Corporation, and Macmillan, Inc.

FOR THE UNITED STATES OF AMERICA

saves 402 Mzo f;@?z
l { Actlné)A551stant Attorney General
Environment and Natural Resources
' Division .
U.S. Department of Justice
* Washington, D.C. 20530

e . 3 ) ' ' . 1;2%22255525;%%;//’
l? t J//g/q | p . %KOVER

Environmental Enforcement Section

Environment and Natural Resources
Division

U.S. Department of Justice

Washington, D.C. 20530
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Date: 5//7 4/ 95

By
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United States Attorney
Northern District of Indiana

CLIFFO
Assis¥ant U 1ted St tes Attorney
Northern Distxict Indiana

204 S. Main Street
South Bend, Indiana 46601

b, | =

VALDAS V. AD Q
Regional Admi 1strator,. ion 5
U.S.. Enviro ntal Protection

: Agency

77 W. Jackson Blvd.

Chicago, Ill. 60604
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FOR THE SELMER COMPANY, L.P.

Date: '
THOMAS BURZYCKI
President
The Selmer Company, L.P.
500 Industrial Parkway
Elkhart, Ind. 46516
: Agent Authorized to Accept Service on Behalf of Above-signed
Party: _ : '
Name:
Title:
Address:

Tel. Number:

B : FOR NORFTH CAN PHILIPS
. PORATION
Date: April 30, 1993 |

Deputy

al co sel and Vice Pres1dent
th Ameri¢an- Philips Corporatlon
E. 42nd Street
York, NY 10017

Agent Authorized to Accept Service on Behalf of Above- -signed

Party:
A\
Name: Risa H. Weinstock
Title: Senior Coupnsel ' _
Address: 100 E, 42n9d St., NY, NY 10017

Tel. Number:(ZJZ) 850-5232




FOR MACMILLAN, INC.

Dat.:e:.-. .\;-/5’%/7_3 | . ) ‘ij)‘/‘ﬂ— Cz(/uy&ﬁ\»

JOHN C. BENDER

‘Senior Vice President &
General Counsel

Macmillan, Inc. /

55 Railroad Ave. _

Greenwich, Connecticut 06830

Agent Authorized to Accept Service on Behalf of Above-signed
Party: : _ ) ' : :
Y Néme' Maris Kruze, Prentice Hall Legal & Financial Services -
Title: Corporate Specialist '
Address: 15 Columbus Circle NY.NY
Tel. Number: (212) 373-7581






